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DECLARATION IJNlaER37 CFR 81-132 

Commissioner for Patents 

P. O. Box 1450 

Alexandria* VA 22313-1450 

Dear Sir: 

I, Jennifer Mary Marsh* do hereby declare that I received a B.A^ in Chemistry from 
Oxford University in Oxford^ United Kingdom, and a Ph,D. itt Inorganic Chemistry from 
Oxford University in Oxford, United Kingdom. I have been employed by The Procter & 
Gamble Company aa a Principal Scientist firom 1P95 until present, I further declare that I 
have been involved in. the development of haii colorant compositioos for about seven (7) 
years. 

I am a cxi-inventor of the above captioned patent applicatioD and am familiar with the 
subject matter contained therein. I am ff^miUnr with the Office Actions dated July 14, 2004, 
and December 14, 2004, and the references cited therein. I personally peifoxmed the 
experiments described bdow ^ch contrast the lightcnmg and the hair damage resulting 



PA(X tMI ' RCVD AT mos 8:32:39 AM [Eastern Standi 



MPIR-30-20Q5 08:54 BC IP DIUI5I0N 



5136261355 P. 17/^1 



ftora ireatoent with conqjositions of the present appUcation and Nwith oxidative hair color 
compositioas described in U.S. Patent No. 6.004.355 to Dias ct al. ("Dias"). The emulsion 
baae used in the experiments described below was made by Colin Clarice, who also is 
eo^Ioyed by the Procter & Gamble Company. 

iryPBPIMRNTAL METHODS 

The following experiments were carried out to contrast the hair damage, as measured 
by the FT-ER Damage Assessing Protocol after a 5-Cycle Oxidative Hair Treatment Protocol 
With 2 iDtwmediate Washes, resulting in hair treated with compositions of the present 
application and with oxidative hair color compositiQiis described in Dias. 

The lightening and damage results of five products were contrasted for the present 
experiments. Products 1, 2, and 3 were made for the present experiments using a standard 
emulaon base as the carrier for the bleaching actives, as outlined in the Appendix 1. This 
emulsion base was the same as that disclosed in the present appUcaiion. Products 4 and 5 
were prepared, and lightening and damage data was generated for tiiem, in asswaation with 
previously conducted leseardi relating to the present appUcation. The ingredients of 
Products 4 and S also art outlined in Appendix 1. Hie five products can be described 
gmeially as follows: 

Product 1: ClSMperaceiic acid + l.lBMhydrogeso peroxide+ 1.9% HDDS atpH 8 
Product2: 0.15Mperaceticacid + 1. 18M hydrogen peroxide +0.1% EDTA at pH 8 
Product 3: 0.15M paacetic acid + 1 . 1 8M hydrogen peroxide + 0.1% EDTA at pH 10 
Pit)duct 4: 1 .32M hydrogen peroxide + 2.0% EDTA at pH 10 
Product 5: 1.32M hydrogen peroxide ■»• 1.9% EDPS atpH 10 
Reasons for choice of product formulations: 

* All the products contained a total of 1.32M oxidant. This is *e totalievel of oxidant 
used m the 5-Cycle Oxidative Hair Treatment Protocol With 2 Ihteimediate Washes 
as described in die present application. 

• Products 1 and 2 were based on tiie Dias examples where a combination of hydrogen 
peioxide and pooxyacid precursors are used (in an 8:1 ratio). In ^ese e3cperiments» 
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we used peracetic acid, which is a common pcroxyacid formed fiom the precursors, to 
asure complete conversion in the emulsion base. The substantially same 
pcrfoimaxice i6 expected fiom use of the pre-fonned peroxyacid as that which would 
be expected if the precursors were used. 

• Products 1 and 2 were made at pH 8 as in Dias, wherein the lower pH product is 
preferred in terms of lightening and damage. 

• Fnduct 3 was made with the same levels of hydrogen peroxide and peracedc acid as 
the oxidant as Products 1 and 2, but at the higher pH of pH 10. 

• Products 2 and 3 were made with 0,1% EDTA, which is the level of chdant used in 
the Dias examples. 

« Product 1 was made with 1 .9% HDDS, which i5 the same as an exemplified level of 
cheiant that may be used in accordance with the present application, and which is the 
level and cheiant used in Product 5* 

• No dyes were used in the products as wc were measuring the lightening performance 
of the products. 

• A standard level of alkaliser was used in all products. The alkaliscr used was 
ammonia, wMch IS noi cxpressly mentioned in the Dias examples. However, 
experience has shown us that ammonia is a key component of the system to get 
efficimt listening and to achieve die desired pU. Further, die specification of Dias 
describes ammonitmi hydxoxide as the preferred alkaline buffering agent. 

For the tzeatmem of the hair, l.Sg Sargin' switches were used, sourced fiom Hugo 
Royer Intemational Ltd, 10 Lakeside Business Parle, Swan Park, Sandhurst, Bericshire, GU47 
9ND, United Kingdom, ^irsm hair'' meaxis hair that has never been treated chemically* For 
eadi product, 6 of these l.Sg switches were used. 

2g of the product per Ig of hair to be treated was applied on the hair switches and 
massaged in tfioroughly. The hair switches were then wrapped in aplastic film and put in an 
Qven at 30^C« After 3D minutes, the hair switches were removed fit>m the ovm and fiom die 
wrapping fikn, and were rinsed for 1 minute in water. OJg of shampoo per Ig of hair was 
then added and milked for 30 seconds at a rate of at least ISO strokes a minute before rinsing 
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for 30 seconds. The combined concentration of calcium and magnesium ions (water 
hanhiess) of the water used during all experiments (except for the preparation of the 
compositions tested, wherein water was distUled or dionised) was carefully kept at 9 grains 
per gallon (153 ppm), with a molar ratio of C&-^Mr" equal to 3:1. The conceatratlon of 
capp« (Cu**) ions was kept at about 1 ppm i+f- 10%), the exact concentrations being 
measured by a standard analytic method. The rinsing water flow laie was 6 liters per minute. 
The same shampooing and rindng process was i^ied another time. This treatment eyde 
was repeated for five cycles total, and was the same as the one described as the "S-Cycle 
Oxidative Hair Treatment Protocol With 2 Intermediate Washes" in the present appUcation. 

Measuiement of colour and lightening was performed on a Hunter Labscan 
Spectrophotometer. Details on this equipment are givea in Appendix 2. 

Fibte damage was measured using an FT-IR mediod and analyzing the 1040 cm'* 
peak, which conelates with the formation of cysteic acid. Details on the equipment used and 
die test protocol are given in Appendix 3. 



RESULTS 

Table 1 below shows the liehtcoiag values ft>r tiie hair after 5 cycles of txeatment 
expressed as dL (i.e.. the increase in lightening after 5 cycles), and the cystdc acid as 
measured by FT-IR. Also included is a damage/lightening ratio, as it was noted that all of flie 
difiisrent systems gave different amounts of Hghteniog- 

Table 1. ■ Liebteaing & FT 'TjR, pamftfrfe Values 





Product 


Lightening (dL) 


FT-mCystekAcid 
Danmge 


Damuage/ dL 
Ratio 


1 


pH 8 / Peracetio acid * 
hydnigen peroxide ^ 

1.9% HDDS 


8.3 


111 


13.7 


2 


pH 8 / Pexacetic acid + 
hydrogen peroxide + 
0.1%EDTA 


11.7 


186 


15.9 
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3 


pH 10 / PencetiQ acid 
+ bydrogen peroxide + 
0.1%EDTA 


19.2 


173 


9.01 


4 


pH 10 /hydrogen 
poraxide ■•■ 2.09^ EDTA 


22.4 


165 


7.37 


5 


pH 10 /hydrogen 
peioodde -i- 1.9% EDDS 


22.2 


no 


4.95 



CONCLUSION 

It is the Examincr^s opinion that U.S. Patent No. 6,004,355 to Dia$ et al. ('tMas*') 
teaches hair dyeing compositions comprising the same ingredients in (he same amounts as the 
compositions of the present application, and» therefore, ihe hair dyeing compositions of Dias 
would inbCTendy possess the same physical properties as the con«)ositions of the present 
application^ such as a damage benefit as claimed. Based upon the results of the experiments 
described above, it is my conclusion that hair dyeing compositions of Dias, which are 
required to contain a peroxyacid precursor oxidizing aid, do not possess the same damage 
benefit as compositions of the present application. As can been seen in the results above, 4e 
hair dyeing compositions at pH S> based on the exemplified compositions of Dias, had 
significandy less lis^tenxng than the compositions only containing hydrogen peroxide (when 
listening is measured at equal oxidant levels). In addition, the hair damage was 
significantly higher when measured per unit of lightening achieved for the peracedc acid / 
Ivdrogen peioxlde systems at bodi pH 8 and pH 10, as compared to the compositions 
containing only hydrogen peroxide and at pH 10* Most notably, Product 3, which was based 
on the exemplified compositions of Dias and was at pH 10, provided a damage benefit of 173 
cysteic acid units. This damage benefit level is greater than the claimed damage benefit of 
less than about 160 cysteic acid miits. Therefore^ it cannot be assumed that the compositions 
of Dias inherently possess the same damage benefit properties as the compositions of the 
present application. 
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This declaration is made with the knowledge that aJl statements made herein of ray 
own knowledge are tme^ and that all sutements made on information and belief aie bdicved 
tnifi, and further that willful false stat^ents and the like are punishable by fine or 
imprisonment^ or both under 18 USC §1001 and may jeopardize the validity of the 
plication or any patent issuing tibiereozL 

03te JetmifcrMaiy Marsh 

Declarant 
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